machine and that Roberts would try to get a maintenance man to repair the
brakes.  The machine was not marked as being defective or "tagged out."
Roberts did not request -that it be tagged out.

The following day as Curtis was shoveling he found Levering pinned
between the Waldon and the catwalk.  He called Roberts for help and together
they removed Levering,

Before the accident that day, Levering told Curtis that he had told
1lBaldy" about the defective brakes on the Waldon.  Roberts did not tell
Levering to go up the ramp, however, Levering went up the ramp in order to
do the required job.  He stated that the ramp was approximately 30 feet
long and that the Waldon moved in low gear at a maximum speed of two to
two and a half miles an hour.

Dwight Kelley testified that on the day after the accident he walked by
the Waldon 5000 loader in question and he pushed the brake pedal to the floor.
He found no resistance in the pedal. He found the linkage to the pedal was
loose and not connected with anything.  He saw no master cylinder where it
should have been and saw no piston.  He was told that the master cylinder
had been removed previously. He reported this to Robert Stouton, the mine
superintendent.

He stated that removal of a master cylinder renders the braking system
useless.  He stated that Respondent's firm had consistent brake problems on
most equipment due to mud and water. Usually if brakes were defective, the
machine would be deadlined or taken to the shop. He testified that some-
times, but generally not all the time, machines that were defective would
be tagged out.  On cross-examination, Kelley stated that he could not see
the master cylinder from where he looked. To view the master cylinder, he
would have to remove the plate on the floor.  However, looking from the
pedal side he saw no piston going through the floor.  Thus, even if the
master cylinder was in place it would be inoperative unless it was con-
nected to the piston which is was not.

Harold Roberts testified for Petitioner as an adverse witness.  He
stated that at the time of the accident he was Levering's foreman.  Roberts
denied being told by Hill on July 4, 1979, or before the accident that the
Waldon loader had inadequate brakes. Roberts also denied being told by
Curtis that the machine had inadequate brakes and an inadequate gear shift.
Roberts admitted that after Levering had started work, Levering had asked
Roberts if he knew that the shift lever was wired.  However, he denied that
Levering told him about the defective brakes.

Roberts stated that he "assumed the brakes were adequate a few days and
before the accident." He stated that he ran the Waldon himself in June and
that the brakes were adequate.  The pedal did not go all the way to the floor.

In his report, Roberts had said "Loader may not have had any brakes."
He stated at the hearing that he never checked on this. At first, he denied

810d position.  It had
